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ASSESSING INTERNAL FLIGHT ALTERNATIVE AS A CRITERION
FOR REFUGEE STATUS DETERMINATION IN THE CONTEXT OF

DISPLACEMENT FROM UKRAINE

The Russian military aggression against Ukraine resulted in the displacement
of over 8 million people from its territory. Some of the displaced persons applied
for international protection in the European Union Member States (EU MS) or
received temporary protection after the Temporary Protection Directive (TPD) was
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invoked. A number of Ukrainian citizens who left the territory of Ukraine in the
past years had their international protection applications pending at the migration
authorities in the EU MS. This article aims to discuss firstly, the issue of
application of the internal flight alternative concept as a criterion of refugee status
determination and, secondly, its relevance in the context of proceedings concerning
asylum-seekers from Ukraine.

International protection can be granted to a person who left the territory of the
country on the basis of a well-founded fear persecution for reasons of race, religion,
nationality, political opinion or membership of a particular social group. According
to the definition, this person “is unable or, owing to such fear, is unwilling to avail
themselves of the protection of that country” [12].

It is at the stage of analyzing the reasons for displacement that the question of
whether the fear of being persecuted in the country of origin is well-founded
emerges. In addition, the analysis of a refugee status application also includes an
examination of whether the individual has been able to benefit from the protection
of the country that he left. Answering such questions requires research into the
conditions of human rights protection in the country of origin.

Although the 1951 Geneva Convention Relating to the Status of Refugees
definition does not contain conditions regarding the possibility to move to another
part of the country, it is precisely this factor that can be important in deciding
whether to grant the refugee status. Due to the significant number of internally
displaced persons (IDPs) in Ukraine, a legal framework has been established aimed
at ensuring the rights inherent to the population in the other part of the country. In
this context, the issue of protecting the rights of internally displaced persons in their
country of origin also arises. In view of this, the issue of the internal flight
('relocation') or protection alternative also touches upon the protection of the rights
of IDPs.

The concept of an internal flight alternative (hereinafter 'IFA') is not
established in international law. The IFA does not appear in the text of the 1951
Geneva Convention, nor in the 1967 New York Protocol, leaving States free to
interpret the rules of the instrument "in a liberal and humanitarian spirit" [8].
Article 8 of the EU Qualification Directive indicates that MS may reject an
application for international protection if an applicant has no well-founded fear of
persecution or serious harm, has access to protection in a part of their country of
origin, and can safely settle there [6]. To make this determination, Member States
must consider the general circumstances of the part of the country and the
applicant's personal circumstances. However, this provision has an optional
character and its application depends on the transposition of this article by
particular MS.

IFA is not a prerequisite for refugee status and does not constitute an
"independent test" [8, 2] necessary for obtaining international protection.
Nevertheless, the concept of IFA has become an important factor in the refugee
recognition process in many countries.

The presence of internally displaced persons in certain states may be an
indication of the possibility of receiving protection on the national level. Such a
factor is taken into account by states in the context of the so-called "reasonableness
test" [8]. This test examines whether an applicant can reasonably expect that
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moving to another part of the country will remove a well-founded fear of
persecution. It is worth emphasising that among the factors that are directly relevant
in determining whether relocation is possible are the level of provision of basic
civil, political and socio-economic rights, the individual circumstances of the
applicant's case and even the nature of the fear of persecution itself [2, 364,].

Ryszard Piotrowicz, stresses that the main purpose of the Geneva Convention
is protection from persecution, which includes protection from return to a country
where there is a risk of human rights violations related to the circumstances
specified in the refugee definition. The author fears that the established
requirements for the level of human rights protection in the country of origin may
lead to a situation where, if the IFA is applied, the standard of human rights
protection for asylum seekers would be higher than the standard by which the rest
of the country's population lives [3, 407].

Examples of the application of the concept of internal flight alternative in
Europe include the practice of processing applications for refugee status for citizens
of Ukraine. The problem of the application of the IFA concept by Polish
administrative authorities was investigated by Paweł Dąbrowski. The author
stressed that in Poland the development of the application of the concept has
become particularly relevant precisely in connection with the examination of
applications for international protection of Ukrainian nationals [1, 58]. The
application of the IFA by the Polish administrative authorities is based on Article
18 of the Act on Granting Protection to Foreigners in the Territory of the Republic
of Poland. Refusal of international protection due to lack of a well-founded fear of
persecution and real risk of serious harm may be granted when the following
circumstances are simultaneously present: 1) there is no threat of persecution or
risk of serious harm in a part of the territory of the State of origin; 2) there is a
possibility of safe and lawful transfer to another part of the State; 3) there is a
possibility of safe and lawful residence in that territory. The second paragraph of
Article 18 emphasizes that these circumstances must be assessed in the light of the
general situation in the part of the State to which the applicant may return, as well
as his or her personal circumstances [13].

After 24 February 2022, several European countries decided to temporarily
halt their assessment of applications for international protection from Ukrainian
citizens. These countries include Belgium, Denmark, Finland, Germany, Iceland,
Latvia, Luxembourg, the Netherlands, and Sweden [7].

It can be stated that the states that continued to consider the applications from
Ukrainian citizens adopted different approaches towards the application of internal
flight alternative concept. According to recent jurisprudence of Italian and Spanish
courts the internal flight alternative was not applied in the cases of Ukrainian
asylum-seekers. In particular, the Court of Turin [10] and the Court of Genoa [9]
concluded that the conditions for granting subsidiary protection undoubtedly exist
due to the exceptional level of violence found throughout the territory of Ukraine
against civilians. The National Court of Madrid granted subsidiary protection to a
Ukrainian family, whose application had previously been rejected, highlighting that
protection cannot be guaranteed in any part of the country [4].

In contrast, France's national asylum court specified that particular regions of
Ukraine (including Donetsk, Kharkiv, Luhansk, and Zaporizhzhia) are subject to
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"indiscriminate violence of exceptional intensity". As a result, the court granted
subsidiary protection to individuals from these regions solely based on their origin,
without considering the possibility of an internal flight alternative [5]. At the same
time, the French court did consider the situation of applicants from other regions of
Ukraine, such as Poltava, Chernihiv, Sumy, and Zhytomyr. The court found that
while applicants from the first three regions faced a real risk of serious threats upon
returning home, the applicant from Zhytomyr did not exhibit any particular
vulnerability and therefore did not face such risks [11].

The IFA concept has become an important factor in the refugee recognition
process in many countries. The absence of a legal definition of IFA in international
law, and its interpretation by individual states, raises concerns about the divergent
approaches to granting international protection. While the presence of legal
framework of IDPs protection in certain states may indicate the possibility of
receiving protection on the national level, the established requirements for the level
of human rights protection in the country of origin may lead to a situation where the
standard of human rights protection for asylum seekers is higher than that for the
rest of the country's population. Therefore, it is important to carefully consider the
relevance and application of the IFA concept with regards to the individual
circumstances of each asylum-seeker.
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FEATURES OF THE LEGAL STATUS OF FOREIGN VOLUNTEERS
IN UKRAINE

On February 27, 2023, Volodymyr Zelenskyy called on foreigners to join the
ranks of the Armed Forces and help Ukrainians in the war against Russia. For this
purpose, the country's top military-political leadership formed the International
Legion of Territorial Defense of Ukraine.

Foreigners have the right to join the Armed Forces for military service under a
contract. For this purpose, Ukraine introduced a visa-free regime for those wishing
to join the International Legion. At the beginning of August, the president made
changes to the provision: foreigners can extend the contract for up to 10 years.

From the point of view of international legislation, the participation of
foreigners who have not lived in the territory of the country for a long time and are
not its citizens, are not part of the armed forces of one of the parties, and also have
a personal material benefit, is qualified as mercenary. However, a distinction
should be made between foreign volunteers and mercenaries [1].

The first go to war, guided by their views, moral feelings or religious beliefs,
others - for the sake of material gain.

In addition, there is the concept of "combatant" - a person who belongs to the
armed forces of states that are at war.

Such people, according to the 1977 protocol to the Geneva Conventions, fight
legally - provided that they are under "responsible command" (subordinate to the
state and are responsible to it), have known emblems of the military branches and
services of the armed forces, openly carry weapons and observe laws and customs
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