application of legislation based on best practices and international standards can
strengthen Ukraine's position in the European integration process and contribute to
the construction of a reliable information security system.
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DOCTRINE OF COUNTER-MEASURES IN THE INTERNATIONAL LAW

This study focuses on the doctrine of retaliation against armed aggression in
international law. One of the prerequisites for the early cessation of the armed
aggression of the Russian Federation is the creation of effective self-defence of
Ukraine and third states against this gross violation of international law, which
necessitates the introduction of the provisions of the doctrine of retaliation against
armed aggression into international law. This study will characterise the doctrine of
counter-measures against armed aggression in international law. This study
focuses on the development of the guiding principle of counter-measures against
armed aggression.

Compensation for damage caused by armed aggression is the result of the
exercise, in response to armed aggression, of the right to self-defense enshrined in
Article 51 of the UN Charter, according to which a UN Member has the inherent
right to individual or collective self-defense in the event of an armed attack.

In this context, the idea of the right of the injured person, including the state
and injured individuals and legal entities of the state, to countermeasures as a
means of self-defense and a universal basis for property liability for damage caused
by armed aggression is worthy of attention. By their legal nature, these retaliatory
measures by private legal entities and individuals are a measure of property liability
based on tort principles and the tort exception to the rule of state immunity for
claims and recoveries on sovereign property for damage caused by armed
aggression.

The argument about the inadmissibility of direct claims of injured individuals
and legal entities against the aggressor state for the recovery of damages and
confiscation of the aggressor state's property for the purposes of compensation for
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damage caused by armed aggression, despite the fact that that the State has
sovereign immunity from claims by private parties for damages and for the recovery
of sovereign property, is no longer sufficiently convincing if the aggressor State has
committed an act of armed aggression or if the sovereign property is immobilized by
the seizure of the property. In addition, the sovereign property of the aggressor
state cannot be protected as private property, as it is not.

Sovereign immunity does not apply to the private property of individuals and
legal entities that contribute to armed aggression, since such property is not the
property of the state, or such property is under the effective control of the state and
is used to commit armed aggression. The private property of individuals and legal
entities controlled by the aggressor state that contribute to the armed aggression
cannot be protected as private property, as it is not, it is an extension of the
personality of that state. In turn, private property that is not under the effective
control of the aggressor state is subject to protection under the general rules of
reparations and tort liability for damage caused by armed aggression in complicity
with the aggressor state.

The inadmissibility of confiscation of the aggressor state's property for the
purposes of compensation for damage caused by armed aggression is usually
argued by the fact that "it is sovereign property.

Philip Zelikov notes «Since these assets have already been immobilized as a
result of the seizure, however, that argument is no longer persuasive. Moreover,
they cannot be protected as private property because they are not»'.

Another objection is that the Russian assets are sanctioned, and the idea of
sanctions is to compel the sanctioned party to change behavior after which the
sanctions will cease, and the assets will be returned.

Philip Zelikov denied this: "It's time to move from sanctions to state
retaliation’2.

The key function of the doctrine countermeasures is intended to serve: the
self-help of states.

The purpose of counter-measures is to compensate the state that applies the
retaliatory measure to the offending state's behavior. Damage exists only if the
offending state's behavior is truly wrongful.

Currently, counter-measures may be applied to the extent that they are
proportionate to the offense committed and do not violate individual human rights or
the rights of protected persons under international humanitarian law.

As James Crowford notes, “Unilateral breach of an international obligation in
response to the breach of another international obligation. This is especially so
when (a) the breach need not relate directly to the initial wrong; (b) the principle of
proportionality will necessarily apply in a rather approximate way”3,

! Why and How the West Should Seize Russia’s Sovereign Assets to Help Rebuild Ukraine.
Working Group Paper #15. The International Working Group on Russian Sanctions September 4,
2023. Access: https://fsi.stanford.edu/working-group-sanctions

2 Lawrence H. Summers, Philip Zelikow, and Robert B. Zoellick, The Other
Counteroffensive to Save Ukraine. A New European Recovery Program. June 15, 2023. Access:
https://www.foreignaffairs.com/ukraine/other-counteroffensive-save-ukraine

3 Crowford J., Counter-measures as Interim Measures. 5 EJ/L (1994) 65-76. P. 66. Electronic
Resource. — Regime of Access: chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.international-arbitration-
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A state seeking to apply counter-measures must first determine whether the
impact of the potential measures would not be excessive in the context of the harm
to which the measures relate’.

Counter-measures may be applied only in response to a genuine violation of
a right, and only by or on behalf of the state that suffered the violation.

Armed aggression is a particularly dangerous violation for international law in
general, which determines the specifics of counter-measures against the aggressor-
state and the subjective composition of the victims, authorised to take counter-
measures, including claims for damages.

The legal memorandum of leading international lawyers dated 20 November
2023 states that “Third States, that is, States that have not been directly injured by
the offending State’s conduct, are permitted by international law to take collective
countermeasures against the offending State, in this case Russia, for grave
breaches of its obligations under peremptory norms of international law that have an
erga omnes character, as here”?.

Thus, armed aggression is a violation of international law erga omnes —
obligations to the international community as a whole, and therefore all states are
victims and can take countermeasures to force the aggressor state to comply with
international law.

Damage caused by the state, or on its behalf or in its interests by individuals
or legal entities, in the exercise by the state of the right to self-defense against
armed aggression, including in a state of necessary defense or emergency, if their
limits have not been exceeded, shall not be compensated.

Counter-measures used by the state in the exercise of its right to self-defense
may be applied to the extent that they are proportionate to the damage caused by
the armed aggression and do not violate human rights or the rights of protected
persons under international humanitarian law.

The establishment of the proportionality of counter-measures to the damage
caused by the armed aggression can generally be based on the test formulated by
the ECHR practice, which provides for three criteria to be assessed when analyzing
the compatibility of interference with the right to peaceful enjoyment of property with
the guarantees of Art. 1 of Protocol No. 1 to the Convention for the Protection of
Human Rights, namely: (1) whether the interference can be considered lawful; (2)
whether it pursues a "public" or "public" interest; (3) whether such a measure
(interference with the right to peaceful enjoyment of possessions) is proportionate to
the aims pursued.
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YK 341
Pniccak K. A.
0.e.H., npoghecop, npogecop Kaghedpu MiXkHapoOHO20
rnpaea ma migpauyiltHoi rnosiimuku,
3axiOHoykpaiHcbKull HauioHanbHUl yHieepcumem

MDKHAPOOHI AOIrOBOPU AK OXXEPENA MDKHAPOOHOIO NMPABA
CEPEQHbOBIYHOI €EBPOIMU

B cTpykTtypi HaykoBMX 3HaHb, 4K CKknagalTb OCHOBY Cy4acHOro
Mi>KHapOAHOro npaea, € YMMarno KOMMOHEHTIB, 6e3 AKUX ysBUTM MOro NpakTU4HO
HEMOXNMBO. Pa3oMm 3 TUM, MOXHa 3HaUTW i Taki MOro CKNagoBi, SKi NPOOOBXYOTb
OCMNoploBaTUCh NpeacTaBHUKaMM iHWNX rany3en Hayku. [Mpuknagom Moxe CRyxXuTu
icTOpiss MiXHapogHoro npaea, siky abo BigHOCMNM [O 3aranbHoi icTopii, abo
BAMaranu ii po3rnsgy B Mexax 3aranbHonpaBoBOi npobrnematuku. HagiTb y
BMNAOKy BW3HAHHA 11 He3aneXHOoro xapakTepy cepepq iHWWX pUONYHUX Hayk,
obmMeXxyBanucb 4YacoBi paMKu, B MeXax SKUX iCTOpis MbKHapo4HOro npasa noBUHHa
Ooyna 6 nokanisyBaTucb. Tak, Hanpuknaa, psia aBTopiB Bege MOBY NpO Te, LLO BOHA
Bee BiaSliK Bi MOMEHTY «MOABWU CyyvaCHOI cyBepeHHol gepxasu» [1, p. 103]. MMpwn
BMKOPUCTaHHI NOAIOHOro nigaxo4y 3a Mexamu po3rnsagy ONUHATLCA Lini Yacosi
enoxm, 3a SKMUX, Ha Hawy OyMKYy, MDKHapogHe npaBO BXe CcdopMyBanocb $iK
o0’ekTMBHaA peanbHiCTb Yy cknagi topucnpyaeHuii. OgHUM i3 Takux ICTOPUYHNX
nepioaie € CepeaHbOBIYYS, HA AKOMY 30CEpPEKEHA yBara 4aHOro JOCHIIPKEHHS.

[lo 4ncna ronoBHUX MPUYUH, Yepe3 4K psd HayKOBUIB BigMOBMATb
cepeaHbOoBIYHIN €Bponi Yy iCHYBaHHI NOBHOLIHHOIO MiXKHApPOL4HOro npaBa, a OTXKe |
MOro OKpPeMOi icTopii, € Te, WO MNOHATTS CYBEPEHHOro cyb’ekTa MiKHapOOHMX
BIiJHOCUH [OCTaTHbO CWUSIbHO BIOPI3HANOCL Bi4 WMOr0 Cy4acHOro TriyMadeHHs |
PO3YMiHHA. Tak, BaXMBUN NPUHLNN OEPXKaBHOIO CyBEpPEHITeTY TOro yacy, BigjomMumn
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