Education) € BukoHaB4MM OpraHom, OOHMM 3 OCHOBHMX 3aBAaHb SKOro MOXHa Ha3BaTW po3nogin
diHaHCcOBUX pecypciB.

HenaptameHT oceitn CLUA He mae npaBa nepewkomkaTtn [denapTameHTaMm OCBITU LWTaTiB
CaMOCTINHO po3p0obnsATK HaBYanbHI NaHM Ta NpPorpaMu, 3a SKMMKU Npauoe CMCTEMa OCBITK LWITaTy.
LlikaBo, WO Le CTOCYETbCA AK AepXKaBHUX LUK, KOTPi (PiHAHCYOTBCA 3@ paxyHOK nogaTkiB, Tak i
npmMBaTHMX, WO (hiHAHCYOTBCA 3a paxyHOK OMfaTh 3a HaBYaHHA Ta 3 HegepxaBHUX gxepen [3].
3rigHo 3 10 nonpaekoto go KoHctutyuii CLUA, 3a wtatamm 3akpiniioTbCA MOBHOBAXEHHS, SKi HE
3akpinneHi 3a PegepanbHMM ypsaom i He 3abopoHeHi KoHcTuTyuieto. PegepanbHuii ypsa, Y CBOHO
Yyepry, Mae NpPaBo Ha 34iMCHEHHS TiNbKM TUX MOBHOBaXeHb, AKi nponucani B KoHcTuTyuii [4].

Ak 3asHavanocs, ponb ypsagy, i, 3okpema, [enapTaMeHTy OCBITU KpaiHW, B LUKIMbHIA OCBIT
3BOAUTLCA A0 (hiHAHCYBaHHSA L€l ranysi, 36opy i HagaHHs MakCMManbHO NMOBHOI CTATUCTMKM 3a CTAHOM
LUKIN Ha JaHW MOMEHT, KOHTPOIIO 3a BMKOHAHHSAM 3aKOHOLAaBYMX akTiB i nporpam. Y denepansHoMy
3akoHi No Child Left Behind (NCLB), wo Habys 4mHHocTi B 2001 poui, yneplie 3a Bcto ictopito CLUA,
ycyneped 10 nonpasui oo KoHctuTyuii, 6yno 3pobneHo cnpoby 3BecTn OeueHTpanizoBaHy CUCTEMY
OCBiTM KpaiHM 0O €OWHMX OCBITHIX CTaHAapTiB. 3MICT gepxaBHOI ocBiTHEOI nonituki B CLUA nonsirae y
BMPILLIEHHI NPo6nemMu coujanbHOI HEPIBHOCTI Y AOCTYMHOCTI SIKICHOI OCBITV MPW NiABULLIEHHI akageMidHNX
pesynbtaTiB. OTKe, OCBITHA noniTuka 4epes benepansHe iHaHCYBaHHA pO3rnsgae  OCHOBHUM
NpiopUTETOM HE MiABULLIEHHS SIKOCTi OCBITW, @ YCYHEHHS Npobnemm couianbHOi HEPIBHOCTI B LUKonax [5].

OTxe, peueHTpanizoBaHa cuctema ocsitTn y CLUA, 1 BIignoOBigHICTE BUMOram 4acy,
3a0BOSIEHHS NOTPeD eKOHOMIKM, CYCMiNbCTBA B LifIOMY CTBOPKOE HaneXHi yMoBM AN rpoMaasH Ta
€ NpUKNagoMm gnsa imnnemMmeHTauii BignoBigHMX XapakTePUCTUK B YKPaIHCbKY CUCTEMY OCBITMW.
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HasyarnbHO-Haykog8o20 iHcmumymy

MiKHapodHuUx gidHocuH iMm. B.[]. MaspunuwuHa
TepHoninbCbKO20 HauioHanbHO20

€KOHOMIYHO20 yHisepcumemy

Haykosuli kepigHUK:

K.e.H., OoueHm Kaghedpu yusinbHo20 npasa ma npoyecy THEY

3uepiu O.B.
CYYACHA NPABOBA CUCTEMA YKPAIHU: TEOPUTUYHUINA ACMNEKT

CborogHi 4OCNIMKEHHA «MPaBOBOI AEPXKaBU» € OYXe akTyanbHUM. 3p03yMino, Wo NPUYNHOD
LbOro € MOCTIiVHI iHTerpauinHi Ta rmobanisauiHi npouecu, ki NOCTIMHO BigOYBalOTbCS SIK HA TEPEHI
€Bponu Tak i B cBiToBOMY MacLuTabi. Arne BapTo 3a3HaumMTy, LLIO NpaBoBa CMCTEMA L& KOMMIEKC
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OPUANYHNX 3acobiB, SKMM € OCHOBOK pPEryniioBaHHA HaMBaXNMBILWMX Mpobnem Ta nocTaBreHmX
XWUTTAM, @ came: BNAMBae Ha MNOrMMONeHHs AEeMOKpaTUYHUX MPOLECiB Yy CycninbCTBi Ta AepKasi,
BMpPILLEHHA NpoGnem 3axucTy npaB Ta cBOOOA NIOAVMHW YOOCKOHANEHHs 3aKOHOAaBYOro npoLecy,
NiaBULLEHHS e(eKTUBHOCTI NpaBoOBOro peryrnoBaHHs, (OOpMyBaHHA MPaBOCBIOOMOCTI, PO3BUTKY
NPaBOBOrO MUCIIEHHS TOLLO.

I3 nogaHoro Bulle MaTepianiB, MOXHa 3pO3YMITU HACKINIbKM BaXNMBUM € [OCHIIKEHHSA
NnpaBoOBOI CUCTEMM.

Mepeg TMM SK NepenTn OO KOHKPETHOro LOCHIAXEHHA YKpaiHCbKOT npaBOBOI CUCTEMU
noTpiGHO 3BEPHYTUCH [0 iCTOpii NOBYA0BK, OCKINbKM Lie 4OCUTbL CKNaaHui nepiog B YKpaiHi.

YKkpaiHCbka MpaBoBa cucTteMa nodana ¢opMmyBaTUCA LWe 3 [JasHix-gaeeH. [lpoTarom
GaraTbOX CTOMiITb BOHA poO3BMBANacs i BAOCKOHanBanacs, npuAManuca  pPisHOMaHITHI
HOpMaTMBHO — npaBoBi akTu. [Mpuknagom uporo mMoxyTb Oytu: lNpaeBga ApocnaBa Mypgporo
(«Pycbka npaBspa»); retbmarcbki ctatti XVII— XVIII cT1.; KoHctutyuisa MNMununa Opnuka, KoHcTuTyuit
Ykpainm 1917-1920 pokie. 3okpema, B KoHctuTyuii MNMununa Opnnka 1710 poky nepenbavanucs
AeMOKpaTU4Hi 3acagn YKpaiHCbKOI OepXaBHOCTI - pO3MOAin Braaun, HesanexHun cyaoBui
TpubyHan, npuBaTHa BNacHiCTb, 6araTorany3eBunin xapakTep 3aKOHOL4aBCTBa i NpaBa TOLLO.

Lli JokyMeHTu Bigirpanu OCUTb BaXXNMBY Ponb Y nodanbLlloMy PO3BUTKY NPaBoOBOI CUCTEMMW.
Y cBOEMY pO3BUTKY NpaBoO YKpalHW BUKOPUCTOBYBana Ui Ta iHWIi mKepena, Wo OHOoBMoBanucs i
36aravyBanucst 3 KOXKHUM CTORITTAM.

MOMEHT NPOrofoLLEHHSA HE3anNeXHOCTI CTaB nepenamMHUM 4S8 yKpaiHCbKOI NpaBOBOI CUCTEMM,
OCKiNibk nepef YkpaiHow nocTas BUGIP: 3anMWNTUCS B paMKax CIOB'SSHCbKOI NpaBoCcnaBHOI ciM'T abo
NpUEAHATUCb OO OAHIEI 3 ICHYHUYMX CiMElN €BPOMENCLKOro npaea [6, ¢. 121]. Ane cborogHi ssickpaBo
BMOHO, §K YKpaiHa BigBepHynacb Big MocTaBrieHoro BUOOPY 3HaxoouTbCsl Yy MPOLECi BNacHOI
camoiHgeTudikauii.

Ha pymky 6araTbOx BiTYM3HAHMX TEOPETUKIB, YKpaiHCbKa MpaBoBa CUCTEMA HanexuTb A0
CaMOCTIMHOro TUNYy MNPaBOBOI KyNbTypu, A€ MPUCYTHI O3HaKM pPOMaHO-repMaHCbKOl MnpaBoOBOI
CUCTEMU, @ Cama POMaHO-repMaHCbka npaBoBa cucTema «Bigobpaxkae cneuundiky HauioHanbHO-
€THIYHMX BMMIpiB NpaBOBOI iHHpPaCTPyKTypu, 0COBNMBOCTI HaLioHanNbHOro MeHTanitety» [4, c. 80 ].
Ane sk cnpaseaniMeo 3a3Hadae M. . XaycToBa BignoBiAb Ha 3annTaHHS OO KOl NpaBoBOl CiM'I
cnig BigHocUTW YKpaiHy 3anexuTb Bif TOro, SKMM MpaBoBUM LUSISXOM ie Halle cycninbCTBo, Bif
30iNMCHIOBAHOI B AepXkaBi NpPaBOBOI MOMNITUKK, sika BiAOMBAETLCA Yy MPUIAHATUX MONITUKO-NPaBOBUX
PilLEHHAX, 3aKOHOOABCTBI,NPaBOBMX LIHHOCTAX, HanpaMKax nNpodecinHOl NiAroTOBKU OPUCTIB Ta
iHWi [5, c. 31].

CborogHi Bce 6inbLu akTyanbHUM CTa€ NMTaHHA NPO B3aEMOBIOHOCUHM YKPAIHCbKOT NpaBOBOI
cUCTeEMU 3 €BPONENCHKUM MpPaBOBUM MPOCTOPOM, iCHYE AyMKa, NPO 3anexHiCTb 3akoHOoO4aBCTBa
YkpaiHn oo 3akoHogascTBa €C, Big AOCKOHANOCTI MexaHi3my Ta CKOMOIHOBAHOCTI HaLiOHanbHOI
npaBoBOi cUCTeMW, peanisauii i enemMeHTiB, BNacTUBUX $SK POMaHO-repMaHCbkoMy, TaK i
a@HrMoOCaKCOHCBLKOMY Mpasy.

B npuHUuni, Lue € uinkoM 3po3yMmino, ockinbku, Ans nobygoBu HOBOI NPaBOBOI CUCTEMU
NoTpibHO 3BEpTaTUCHL 3a 4OMOMOro A0 Binbll AOCKOHANMX IHO3EMHUX CUCTEM, BUOMPAOYN 3 HUX
Hamnkpalle.

€BPONENCLKUA COK3 - Le YHiKanbHe MiKHapodHe YTBOPEHHS, L0 SCKpaBO MOKasye YcnilluHe
nonitTnyHe Ta npasoBe cniBpobiTHMUTBO. OCHOBAa YCNILLIHOCTI Mondrae y TOMY, WO B YCiX KpaiHax-
yneHax €BpOCO3y Mabke MOBHICTIO BigobOpaxaeTbCa npsAMa Ais, BEepPXOBEHCTBO i MpsMe
3actocyBaHHa npasa €C. OTOX SKMW BNMMB Hece €BPOMEnCbKe NMpaBO Ha PO3BUTOK HALLiOHANbHUX
npaBoOBMX CUCTEM

Ak ogHa 3 Hambinbl AMHAMIYHMX MNPaBOBMX CUCTEM CYYacHOCTI, MpaBoOBa cucTema
€sponericbkoro Cotody nepebyBae y NOCTiNHOMY po3BuTKy [ 3, ¢. 22 ].

Y 3axigHin TeopeTudHin Oymui npaBoOBi CUCTEMM 3MilLAQHOro TUNY, CRIOYHOYM BU3HAYEHHIO
3aCHOBHUMKa Lboro TepmiHa @. . YonToHa, acouitoloThCs i3 3MILLAHOK HOPUCOUKLIEID, KON pOMaHo-
repMaHcbka Tpaguuis BCTynae B MEBHE MOPO3YMiHHS i3 aHrno-amepukaHcbkum npasom [1, c. 16].
I[HTerpaTMBHOMY XapakTepy nNpaBOBOI CUCTEMMU, LLIO BUKOPUCTOBYE OCOBINMBOCTI KOHTUHEHTarbHOrO

350



abo uUMBINBHOrO Ta 3aranbHOro NMpaeBa OAHOYACHO, BiAMOBI4AE nepepo3nogin GanaHcy BnAMBY i
€MIEMEHTIB Ha KOpPUCTb MPaBOBOro npeueaeHTy. 3MICTOBHUA nepexid Bid 3aranbHOro npasa go
LUMBINbHOro npaea NOBMHEH BOYTK YiTKO BU3Ha4eHuM [2, c. 320].

MpaBoBa cuctemMa YKpaiHM Mae [OOCArTUM  OocTaTHiX o0cAriB - ansi  erneMeHTiB
KOHTUHEHTanbHOro i 3aranbHOro npaea, Wob ctaTy BM3HAHOK rpoMagsHamu YKpaiHu Ta ang
topuctie B UinoMy. O3HakamMy KOHTUMHEHTANbHOrO npaBa € iCTOpUYHE PEeTPOCMNEKTUBHE WNOro
BMPOBaAXXeHHS B HauioHanbHe npaBo YKpaiHW. A enemMeHTamu 3aranbHOro npaBa CTaHOBMATb
HEe3HaNoOMMWI Ta HEAOCIAKEHUIN NNACT PUONYHOI NMPAKTUKN.

CTBOpEHHST cy4acHol edheKkTUBHOI NpaBOBOi cMCTEMMU, LWOO 3abe3neuntn po3BUTOK YKpaiHu
SIK PO3BUHYTOI, OEMOKPATMYHOI couianbHO-NPaBOBOI AepxaBu, NoTpedye noganblioi po3pobku
BiOMOBIAHOI TeopeTuyHoi Mmogeni. | came ua mMogenb Mae [IPYHTYBaAaTUCS Ha HaWHOBILLMX
OOCSITHEHHSAX CBITOBOI Ta BiTYM3HSAHOT HAYKOBOI AYMKM.

lMpaBoBa cucTemMa YKpaiHM Mae MOXMIMBICTb YOOCKOHANUTUCh, SIKWO NO30yTUCS nMporanvH y
3akoHoaascTBi. [lepL 3a Bce, epeKkTMBHE 3aKoHO4ABCTBA. A caMe, OCHOBOMOSIOXHUM DakTOpPOM Y
3a3Ha4eHin cdepi € BiANOBIAHICTb 3MICTY NPaBOBUX HOPM CydacHUM yMOBaM CYCMIfIbHOrO XXUTTS.
TakoX 3aKOH MOBMHEH BiANOBIAATM pearnlbHUM YMOBaM XUTTH Ta 3aKOHW MatloTb B6yTn NpaBoBMMM,
TOOTO BignoBigaTy NpuUHUMNamM AemMokparii i colianbHOI cnpaBeannBOCTi, HOpMam Moparni.

He MeHW BaxnuBuMM € 3aranbHe HeraTMBHE CTaBfIeHHs OO MpaBa, 3aKOHIB, HOPMaTUBHOIO
nopsaky. Tpeba B1xoByBaTh B NOASX NPaBOBY KynbTypy, NOBary A0 3aKOHOA4ABCTBA i NpaBa 3aranom.

lNpaBoBa cuctema noBuvHHA OPMYBATUCS HE NULLE OpraHamMn Aep)KaBHOI Bnaau, a 1 3a
yyacTio BCiX rpomagsaH. Togi BoHa Oyaoe Hambinbw edekTuBHOW i Oyoe BUHMKATM MeEHLLe
CynepeyHoCTen CTOCOBHO Hel.

Hawa npaBoBa cuctema dhopmMyBanacs CToniTTamum i npogoexye 6e3nepepBHO po3BMBaTUCS.
HesBaxaioum Ha 6GaratopiyHuMi TepMiH iCHYBaHHS He3anexHoi Aep)kaBwu, npaBoBa cuctema
3HaxoauTbCA Le B cTagil nepexigHoro nepiogy. Po3BUTOK i 3MmiuHeHHs YKpalHCbKOI gepxasu, ii
npsMyBaHHA [0 €BpPOnNM HEPO3PMBHO MOB'A3aHe 3 (OPMYBaHHAM HaLioHaNbHOI NpaBoBOi
cucTemMu, sika BignoBigana cy4YacHUM TeHOEHUiSM npaBOBOro pPO3BUTKY. TOMY HauioHanbHy
npaBoBy cCUCTeMY YKpaiHW, BpaxoBYyHOUW Ti 30MMKEHHSA i3 €BPOMENCLKOK MPaBOBOK CUCTEMOLD,
cnig Oyayeatu sk 3miwaHy abo iHTerpaTMBHY MpaBOBY CUCTEMY, WO MICTUTb O3HaKU
KOHTUHEHTaNbHOro Ta 3aranbHOro npasa.
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