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lNonbosuu B.

cmydeHm IV Kypcy opuduyHo20 ghakyrnbmemy
TepHoninbcbK020 HayioHarIbHO20 EKOHOMIYHO20 yHieepcumemy
Haykosutl kepigHUK: 0.i.H., npogecop kagheopu

meopii icmopii depxasu i npasa THEY [pybiHko A.B.

NPABOBUU 3BUYAU B CUCTEMI LUBINIbHUX MPABOBIOHOCUH

CouianbHa HOpMa-3BM4Yan € NpaBUIOM MNOBEAIHKW, WO CKManocs B MNPOLECI
CMiBXUTTA nNiogen B pesynbTaTi (PakTUYHOro WMOro 3acCTOCyBaHHA YMNpPOOOBX
TpuBanoro yacy. [lpaBoBui 3BM4an — Le NeBHE NpPaBuo NOBELIHKKU, yCcnagkoBaHe
TPpaguUInHUMK  CTEPEOTUNMHUMKU  npunucamun,  cpopMOBaHUMU  CMINILHOTOKO
BiQMOBIAHO [0 YysiBeHb NpO [JouinbHe (cnpaBeanveBe) [Ons BUKOHaHHSA, Ta
3abesneyveHe NigTPMMKOK AepKaBHOI Bnaau. 3Bn4aeBe npaBo — Lie cucTemMa npas i
000B’A3KIB  coujianbHUX CyO’ekTiB, WO dOpMYylOTbCA B MpoUeci  ChinbHOI
XUTTEOIANBHOCTI, 3aKpinneHnx y cBifoOMOCTi i HopmMax-BuMmorax. BoHO € nepBiCHOO
dopmMoO0 npaBa, WO QYHKUIOHYE Ta B [AaHUMW 4Yac BUSABNSE YyHiBepcanbHi
BNacTUBOCTI, iNOCTPYHOYM 34aTHICTb NEBHOI rpynu Iogen, CycninbCctea B LISIOMY
CaMOCTIHO BUPOONATM AOUINbHI B OaHUX YMOBaX HOPMWU XUTTEQISANbHOCTI. B
IOPUANYHOMY acrnekTi 3BU4YaeBe MpaBO MOXHa po3rnagath AK erieMeHT rnpaBoBOl
HaabyaoBu (NPaBoOBOI CUCTEMM), AK HETMMNOBY YacTMHY CaMoro npasa.
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[MpaBoBUM 3BMYaN € JKeperioMm npasa y BMMNALKy MOCUITAHHA 3aKOHY Ha MOro
iCHyBaHHS1 i 3acTocyBaHHS, TOOTO Hacamnepeq 3a yMOBM WMOro 3anucy y Burnsagi
HOpPMaTMBHO-NPAaBOBOrO0 aKkra, CYdOBOro npeuedeHTy Ta aAaMiHICTpaTUBHOIO
pilweHHs. lNMpaBoBi 3BMYal, WO OpraHiyHO BNMcCanucsa y nNpaBoBY pearbHICTb, TICHO
MoB’A3aHi 3 nMpouecom npaBo3acTocyBaHHA. [logibHO OO0 iHWKMX oXepen npaea,
NpaBOBUI 3BMYaAK Perymne NoBeaiHKy noaen: Hagae cyb’ eKTUBHI NpaBa; noknagae
topuanyHi  060B’A3KM; 3MIHIOETbCA BIQMOBIAHO OO0 EKOHOMIYHWX CTOCYHKIB i
3arasnibHOKYNbTYPHUX YMOB XUTTH. AK | 3aKOH NpaBOBUIN 3BMYaN HE A€ MOXKITMBOCTI
BMOopy BapiaHTa noBeaiHkn. Bumorn 1noro GesanbTepHaTmMBHI Ta ©e3anensuinHi.
OpHak Ha nigMiHy Big 3akoHy i nogibHO [0 3aranbHOCcoUianbHOro 3Bu4ato,
NpaBoOBMI 3BMYAN MICTUTb SIK pauioHanbHi, Tak ippauioHanbHi enemeHTn, 3acobu
AOCArHEHHA MeTW. [1paBOM CaHKLIOHYOTLCS TiSTbKWU KOPUCHI ANS XUTTA CycninbCcTBa
3BKMval.

Y BITYN3HAHOMY LUMBINIbHOMY MpaBi LapuHa 3acTOCYBaHHS 3BMYal0 OOMexeHa,
ane irHopyBatMm MOro He MOXHa. TyT YiTKO BUSIBAAETLCHA 3aKOHOMIPHICTb: YUM
AOCKOHaniwe 3a BCiMa nNapamMeTpamMu 3aKOHOL4ABCTBO, TUM MEHLUA porib i ByX4a
chepa ail 3smyato. BignosigHo 0o cT. 7 LuBinbHOro kogekcy YKpaiHu UMBINbHI
BIiAHOCUHM MOXYTb PerynioBaTmucs 3BMYaeEM, 30KpeMa 3BMYaEM LinoBOro obopoTy
[1]. 3Buyan, Wwo cynepeunTb OOroBopy abo akTam UMBINIbHONo 3aKOHO4aBCTBA Y
LUMBINbHUX BiQHOCUHAX He 3aCTOCOBYETbCA. KOOEKC MICTUTb BU3HAYEHHS 3BUYalO,
BiANOBIAHO OO SIKOrO HUM € MpaBuO MOBEAIHKU, Sike He BCTAHOBJIEHO aKTamwu
LUMBINIbHOrO 3aKkoHOLaBCTBa, arfe € YycTaneHuMm Yy neBHIn cdepi UMBINIbHUX
BiJHOCWUH.

3a 6araToBiKOBY iCTOPItO B XXUTTi YKPAiHCLKOrO HaApoAy CKnanucs neBHi 3Buyai
N Tpaguuil, NOHATTA NpPOo CchnpaBedsIMBICTb, ICTWUHY, npasgy, Mopanb, Mpaso.
XutTeea npakTvka 3ymoBuMna BUHUMKHEHHA 3BMYaiB, a 3rogoM i 3BMYaAEBOro npaea,
Lo doopmyBanocs y npaBoOCBIJOMOCTI Hapoay. YKpaiHCbKe 3BMYaeBe MnpaBo — Le
CBOEPIOHUMA BUSAB CYCNINbHOI CBIQOMOCTI, MOpanbHUX nornagiB Ha Te, WO €
NPaBOMIPHUM, a WO Hi. BBaxxaemo HanbinbLWw NPURHATHOK Nepioan3aLito po3BUTKY
YKpalHCbKOro 3BM4a€BOro npasa, Lo BiAnoBigae 3anponoHOBaHi NnpaBo3HasLemMm J1.
OkiHLWeBMY Nepioanaadito icTopii yKpalHCbKOro npaea B LifloMy: npaso deonanbHol
enoxu (X — XV cT.); npaBo ctaHoBoi gepxasu (XVI — cep. XIX cT.); npaBo moaepHoIi
aepxasn. BoHa Bigobpaxae iCHyBaHHSI XapakTepHUX pPUC | 3aKOHOMIPHOCTEN
PO3BUTKY CaMe 3BMYaEBOro npaBa, OCHOBHI 3MiHU B PO3BUTKY SIKOrO 3arexanu He
CTINbKM Bi4 PO3BUTKY OEPXXaBHOCTI, CKiflbku OOYMOBOBaNMCA pPO3BUTKOM CyCrii-
NbHUX BiAHOCWUH.

Y UMBINBHOMY 3aKOHOLABCTBI YKpaiHWM 3HaWLWM  3aKpinfeHHa 4umano
3BMYAEBO-NMPABOBMX HOPM, SIKi MalOTb AK 3arafnbHO-TpaguuiiHe, Tak i cneyndivyHo
yKpalHCbKe 3Bu4YaeBe Ha4vano. Cepen HUX BiA3HAYMMO: BU3HAYEHHA nMigcTaB
YCYHEHHS1 Big4 npaBa cnagkyBaHHA (Hanpuknag, sKWwo ocoba-cnagkoemeub
yxunsinacs Big BUKOHaHHSA OOOB’SI3KY LWOAO HaJaHHS AOMOMOrM YM YTPUMaHHS
cnagkogasug); ikcauis HOpMKU LWOOO0 NpaBa cnagkyBaHHSA 3eMenbHOI OiNsHKK i3
30epexeHHsIM 11 LifIbOBOro MPU3HAYeHHs; HOPMWU LWOA0 CradKyBaHHS 4acTku y
npaBi CNiflbHOI CYMICHOI BNACHOCTI i PIBHICTb CNafKOBMX 4acTOK CriBBMACHUKIB;
BnacHe iHCTUTYT 3anoBiTy Ta OCHOBHI YMOBMW MOro YMHHOCTI; npoLecyanbHi npasa
3anoBsigaviB; 3BMYaEBi aHanoru 3anosifanbHOro Bigkasy Ta nNignpu3HadYeHHs
cnagKoeMUs; nMpaBO MNepLloyvyeproBoro cCnagkyBaHHA and  OiTen,  OPYXUHU
nomeprioro i noro 6artbkiB; MPUPIBHSAHHS MpaBa ChadKyBaHHA YCWHOBMEHOrO Ta
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YCUHOBMOBaYa, a TaKoX IX HawaakiB i poaudi OO poauydiB 3a MNOXOMKEHHAM;
HafaHHS cnaZkoBMX Npas XiHKaM Ta iHwe. Ui Ta iHwi npuknaan BnavBy 3BUYAEBOro
npaBa Ha HOPMW Cy4acHOro cnazkoBOro npasa YKpaiHu cBigvyaTb NPO HamNeXHICTb
YKpalHCbKOro npasa [0 Kpalmx 3paskiB eBPOMNEenCbKOl NpaBoBOi KynbTypu. Npaso
Ha cnagwmHy € OOHMM i3 OCHOBHMX UMBINbHMX NpaB di3n4HOi ocobun. Y 3B’A3Ky 3
LUUM MPOMNOHYEMO BHECTU 3MiHW Yy KOHCTUTYUiO YKpaiHW Ta npuMBeCTU 1i HOPMU Y
BiANOBIAHICTb OO NPAKTUKN €BPOMNENCBKOI CMifibHOTU, @ came, NpPaBO Ha CnaglunHy
HeobxigHo 3akpinuTn B 4. 5 cT. 41 KoHcTuTyuii Ykpainu: “INMpaBo Ha ycnagkyBaHHS
rapaHTyeTbca”. TakoX NMPOMOHYEMO Yy nepcnekTmsi gonoBHUTKM n. 1 cT. 7 “3Bnyan”
LinBinbHOro kogekcy VYKpaiHuW, BKIIOYMBLUM [0 Mepesiiky npaBoBUMX 3BMYaIlB
crnaakoBun 3BUYaN.

3BMYan € 0OgHMM 3 BUAIB JKepest TPyaoBOro npaesa YkpaiHu, 40 CUCTEMU SKUX
TakoX BXOOATb HOPMAaTMBHO-MPaBOBUMA aKkT, OOroBip i CydoBuW npeueneHTt. Y
BITYM3HAHOMY TPYAOBOMY MpaBi LapuHa 3acTOCyBaHHA 3BMYak obmexeHa, ane
irHopyBaTu WOro He MOXHa. TyT UiTKO BUABNSAETHCA 3aKOHOMIPHICTb: YMM
AOCKOHaniwe 3a BciMa NapamMeTpamMu 3aKOHOAABCTBO, TUM MEHLIA porb i ByX4a
chepa naii 3BuMyal. AK [mKepeno TpyAoBOro npasa 3BMYaAM — Ue npaBuio
noBeAdiHKN, fIKke He BCTaHOBJIEHO HOPMATMBHO-NPaBOBUMW akTamMu MNpo npauto,
ane € ycranieHuMm B TPYAOBMX i MOB’A3aHUX 3 HUMU BigHOCUHax. 3i 3BMYasMU
NpauiBHMK 3ilUTOBXYETbLCA BXEe B MOMEHT O(OPMIIEHHS CBOIX BIOQHOCUH 3
poboTogaBuemM npu nogadi BigNOBIAHMX OOKYMEHTIB Ta ocobucTtoi iHdopmauii,
Npwn posipBaHHi TPY4OBOro AOrOBOPY Ta 3BifIbHEHHI. TUNOBUM NPUKNagoM 3BMYato
€ IHCTUTYT npucarn, BigOMM 3 rMUOOKOI CTAPOXUTHOCTI [2]. 3 ypaxyBaHHAM
chopMoBaHMX Yy CYyCNiNbCTBI 3BMYAIB | Tpaguuin HOPMKU MpaBa BCTAHOBIIOKTH
AepXaBHi i NpodecinHi cBATa, 3HAMEHHI | naM’aTHi aHi. 36epiratoTbes Tpaauuii
BiA3HA4YeHHA poOOTU npauiBHUKIB 3@ CYMMiHHY nNpauto i TpyaoBi OOCATHEHHS.
30iNCHEHHA  KONEKTUBHWUX TPYyAOBUX BIOHOCWH, 30Kpema npodcninkoBux
ob’eqHaHb Ta opraHisauin, Tex € BigobpaXXeHHsIM YKpaiHCbKMUX 3BUYaiB TPYAOBOro
rypTyBaHHS, B3aEMOJOMNOMOI, BiACTOKOBAHHA iHTEepeciB TPyAOBOI rpoMagu, LWo
AOMOBHIOKTL  MO3UTMBICTCbKI  MpaBOBi  HOPMKU  cheuuiyHO  YKpalHCbKUM
KornoputoMm. [lowmpeHa npakTuka perynoBaHHA TPyAOBUMX BIOHOCUH  MiX
npauiBHMKOM i poboTogaBueM HedopManbHUM LUASXOM, Tak 3BaHUM cnocobom
YCHOro OOroBopy, WO Ma€ 4acTo SK MO3UTUBHI, Tak i HeraTusBHiI Hacnigku. Lli Ta
IHWI Npuknagu NiaTBepaXYyHOTb, WO 3BMYal B TPyAOBOMY nNpasi YKpaiHU peanbHO
ICHYIOTb | €PEeKTUBHO (PYHKLIIOHYIOTb.

[MponoHYyeEMO BHECTU paf, 3MiH 40 cTaTen NpoekTy TpyaoBoro Kogekcy YKpaiHu,
30Kpema, OKpeMy CTaTTi MNPUCBATUTU NPaBOBOMY 3BMYAlO0 i BUKNACTW i B TaKin
pepakuii: “Ctatta __. 3Buyan. Tpydosi i NOB’A3aHi 3 HUMKU BIOHOCUHU MOXYTb
perynioBaTuca 3BMYaeM. 3BUYaAN — Lie NpaBuUrio MoBeLiHKU, Sike He BCTaHOBIIEHO
aKTamu TpydoBOro 3akoHOOaBCTBa, ane € ycraneHum Yy cdepi TpyaoBux i
MNOB’AA3aHMX 3 HUMM BIAHOCUH. 3BMYan Moxe 6yTu 3acbikcoBaHW Yy BignoBigHOMY
AOKYMEHTI. 3BMYyan, Wo cynepeyntb TPyaoBOMY OOroBopy abo aktam TpyaoBOro
3aKOHOAABCTBA, Y TPYAOBUX i MOB’A3aHUX 3 HUMW BiHOCMHAX HE 3aCTOCOBYETLCS.

Cepen macuBy 3Bu4aiB, 4O SKUX BigcUNae UMBINIbHE 3aKOHOL4ABCTBO YKpaiHMu,
BMPI3HAOTBCA 3BMYal Ainosoro o6opoTy. LiMBinbHMM 060poTOM € 3aran BigHOCUH i
NPaBOYUHIB, SKI BMHMKAOTb Yy 3B’A3KY 3 AiSNbHICTIO CyO’€KTiB LMBINbHOrO npasa
wono obiry mamHa Ta nocnyr. TOprosi 3BM4al MOXYTb BBaXaTucsa 6nm3bkumn 3a
3HaYeHHAM 3i 3BUYasMKU AdinoBoro o6opoTy, ane He cuHoHiMamu. [o Ainosoro
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060pOoTy MOXHa 3apaxyBaTy TiNlbKM TOW CETMEHT OOrOBIPHUX BIAHOCKH, Y SIKMX X0o4a
6 ogHa cTopoHa € cy0’eKTOM rocnogapCbKoil AiANbHOCTI.
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cmydeHm | Kypcy ropudu4yHo20 ¢haKyrnbmemy

TepHoninbcbKO20 HayioHarlbHO20 eKOHOMIYHO20 yHieepcumemy
Haykosul Kepi8HUK: K. t0. H., OoueHm, OOKmMop rpasa
YKpaiHCcbK020 8inbH020 yHieepcumemy, 3agidysay kaghedpu
meopii ma icmopii depxaesu i npasa THEY Kpag4yyk M.B.

OCOBJINBOCTI 3EMEJIbHOI PE©GOPMU YKPA'I'HVIVB AOBY NABIJIA
CKOPOINAAOCBKOIO (ICTOPUKO-NMPABOBUWU ACIIEKT)

IcTOpUKO-NpaBoOBUM [OCBIA4 YKPAIHCbKOrO [AEep’KaBOTBOPEHHA € KOPWUCHOK i
NoOBYasnbHOK CNaALMHOK ANA CydacHOro AepxxaBHoro OyaiBHuuTBa YKpaiHu. 3a
TBepaKeHHsAM M. Kpasuyka: “OcobnmnBo nosyanbHUMU € YPOKN po36yaoBu BracHOI
aepxasn Ha noyatky XX ctonitra: B goby YkpaiHcbkol LleHTpanbHoi Pagwm,
etbmaHaty [1. Ckoponaacbkoro, OupekTopii YHP, 3axigHoykpaiHcbkol HapogHoi
Pecnybnikn. 3okpema BiH akueHTye yBary, WO “HEe3HaHHs npaBaMBOIl icTopil
YKpalHCbKOro HapoAy € 3arpo30t0 BTpaTU He3anexXHoCTi YKpaiHCbKol agepxasun”. [1o
LbOoro 3060B’A3ye N Yka3 npeavgeHTa YkpaiHm “IMpo 3axoam 3 BiasHaveHHa 100-
pivya noain YkpaiHcbkol peosouil 1917-1921 pp.”, Wo UinkoMm aktyanisye aaHy
Temy [3, c. 55].

OTxe, 3emMenbHe NUTaHHA — PYHOAaMeHTanbHa OCHOBa AN151 ep)KaBOTBOPEHHS
i dopMmyBaHHs cycninbcTBa. Moro Hamaranucb BUPILLIMTA BAPOAOBX 6aratbox
TUCAYONITb, npoTe OaxaHoro edekTMBHOro pesynbTtatm He 6yno. [eTbmaH
M. Ckoponagcbknu nepwunn AepXxaBHU Lisid, XTO MNiginWoB A0 AepXXaBHO-
NpaBoOBOro pedopMyBaHHSA HACTINbKX NOrMMGAEHO Ta 3yMiB y3roa)KyBaTi 30BHILLHIO
Ta BHYTPIWHIO NoniTuky. Krno4vyoBnM Ta nepeayroymm y pedpopMyBaHHS AepXaBHO-
NpaBoBOl cucTtemMn Oyro NUTaHHA NpPMBATHOI BMACHOCTI Ta 3emenbHol. «Min
KiHUeBMA igean — 6Gaunutu YKpaiHy, BKPUTY OAHUMWU TiNbkn ApiGHUMN,
BMCOKOMNPOAYKTUBHMMMU, BIACHUMU rocnogapctesaMuy», CTBEpPAXyBaB caM reTbMaH y
CBOIX MUCbMOBUX MeMyapax [7, c. 137]. To6To, 3 Oro CniB MOXHa 3pPO3YMITH, LLO
cam retbMaH 6axaB nuule CBITNOro ManbyTHLOro AnA AepXaBa, Ta MpisB Npo
CTBOPEHHSA BENMKOro MpOLUapKy cepefHix 3emMneBriacHUKIB. [0BOPSYM CydacHOR
MOBOO, TO Ue 6ynn 6 depmepn. Tak, cdbepmepn, OCKiNbKW, GK Bi4OMO, YKpaiHa
barata poarunMmn 3emnsmu, TOMy AepXaBHUK MpisiB 6a4nTn KpalHy came Takoto.
OTxe, ocobnueocTamn pecdopmn 6yno ckacyBaHHs 3arafnibHOHaApPOAHOI BNACHOCTI
Ta BiAHOBIEHHS NPMBATHOI BIIACHOCTI Ha 3eMnsaX YKpaiHu.

3emenbHa pedopma mana 6arato cTyneHeBun xapaktep. B ocHoBy pedopmu
Oynu noknageHi HacTynHi npuHuunu: Ypsag 6pas Ha cebe NoBHY BignosiganbHICTb
3a npoBefeHHs pedopMu Ta 1 HaAcnigky; 3anpoBagkeHO npodax AinsaHoK
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