KpUMiHanbHO-NpaBoOBOI BiANoBiganbHOCTI NoanHW. [epwnm € Te, Wo KpUMiHanbHO-
NpaBoBa BigMOBidANbHICTb NIOAUHM PO3rNAOaETbCA 9K BUA, OPUONYHOI Bigno-
BiganbHOCTI. [Jpyre — WO pPO3yMiHHS MOHATTS KPUMIHANbHO-NPaBOBOI BignNoBiga-
NBbHOCTI NOAWHM NOB’A3Y0Tb 3 i KPUMIHANBHO-NPOTUMNPABHOK, CyCninbHO Hebes-
NEeYHO0, CBIAOMOIO, BOSIbOBOKO MOBEAIHKOW; Lie 3aKOHOMIPHMA HacnigoK BYMHEHHS
Hel 3M04YMHY. TpeTiM — WO OouiHKa uiel NOBeAiHKN MI0ONHU K NPaBOCITYXHAHOI YK
KPUMIHaNbHO-NPOTUNPABHOI 34INCHIOETBCA KOMMETEHTHUMU OpraHamu AepKaBu.
UeTBepTM — WO HacCMigKOM OUHKM MOBEAIHKM JIOAUHU 9K KpUMiHaNbHO-
NPOTUNPAaBHOI € 3acTOCYyBaHHA KOMMETEHTHUMMW OpraHamu [epXaBu 3axohis
BAAuBY, nepeabadeHnx YMHHMM 3aKOHOOABCTBOM. [TATMM — WO CYTTHO 3acTOCO-
BaHWX 3axofiB BMAMBY 4O BMHHOI 0COOWM € NEeBHi HeraTMBHI Hacnigkn y Buai nos-
0aBneHb 4n obmexeHb abo no3baBreHb i 0OMeXeHb 0COOUCTOro MamHOBOrO YK
iHWoro xapakTtepy. LLocTum — Wwo KpnmiHanbHO-NpaBoBY BigMNOBigaNbHICTb NMIOANHN,
TaK YK iHaKwe, cnig pos3rnsaaTty y 3B’a3Ky 3 KpuMiHanbHMMK npaBoBigHOCMHaMu [1,
c.52].

3 ypaxyBaHHAM BWKNAAEHOro MOXHa 3pobuTM BUCHOBOK, WO HeraTMBHa
(peTpocnekTnBHa) KpMMiHanNbHO-NpaBoBa Bi4NOBIAANbHICTb NOAMHU — Le Pi3HOBUL,
T KpMMiHanNbHO-NPaBOBOI BiANOBIAANbHOCTI, SKMA sBMAA€ COOOK peanizoBaHy
HeoOXiAHICTb 3a3HaBaHHS MOPYLUHMKOM MPUMNUCIB KPUMIHANbHO-NPaBOBUX HOPM —
NPUMYCOBMX 3axofiB NpPaBOBOro BNNMBY, nepeabadyeHnx HUMKU i 3aCTOCOBYBaHUX
KOMNETEHTHUMM OpraHaMmm OepXaBu B YCTAHOBIMEHWX npouecyanbHUM i
BMKOHaBYMM 3aKOHO4ABCTBOM hopmax i Mexax.
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KIACU®IKALIA 31TO4YUHIB 3A KPUMIHAJTIBHUM
3AKOHOOABCTBOM YKPAIHU TA KPAIH €C

Mig knacuikauieo 3no4YnHIB PO3yMIitOTb MO X HA rPynu 3anexHo Big TOro
Yy IHWOro Kputepito. pu UbOMY BaXnMBMM €, MO-MNeplle, YiTKe BU3HAYEHHS
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KpuTepiiB knacudikauil i, no-gpyre, ix 4OTPMMaHHA Yy npoueci camoi Knacudikauii.
Tak, 3anexHo Big4 (oOpMU BMHM 3MTIOMMHU MOXHA NOLINUTU Ha YMUCHI i HEOBepeXxHi;
3anexHo Big CTyneHs 3aBepLIeHOCTi 3MO0YMHHOI LiANbHOCTI — Ha 3akiHYeHi |
He3akiH4YeHi Towo. KoxHa 3 Takmx Knacudpikauin Moxe BUpILLYBaTU KOHKPETHI 3aB-
AaHHS, a TOMY Mae | TeopeTuyHe, i NpakTnyHe 3HadeHHs (Hanpuknag, cT. 13 KK, wo
BM3HA4ae 3aKiHYEeHUN | He3aKiHYeHUI 3104MHK) [2, C. 75].

HanmBaxnuBilwe 3Ha4YeHHA Ma€ 3akoHoA4aB4Ya Knacuduikauis 3noduHiB, To6TO
BiQHECEHHSI 3MOYMHIB OO0 TUX 4M iHWMX rpyn, X ob’egHaHHA B Taki rpynu, sike
30INCHIOETBCA CcaMUM  3akoHoAdaBUEM. Taka Knacudpikauis Mae npakTuyHe
3Ha4yeHHs1, TOBTO € OCHOBOI 3aCTOCYBaHHA KPUMiHaNbHO-NPaBOBUX i KPUMiHANbHO-
npouecyanbHUX HOpM. 3akoHodaB4va Knacudikauia 3M0YMHIB Y YMHHOMY
3aKOHOLABCTBI NPOBaaUTbLCA 3a 06’EKTOM MOCAraHHSA, OPMOI0 BUHW, XapakTEePOM i
CTyneHeMm cycninbHol HebeaneyHocTi fisHHA. BoHa Mae 3HayeHHs ona keanidikauil
3MN0YUHIB, AN NPU3HAYeHHs BUAY | pO3Mipy NoKapaHHSA 3a 3M04YuH, 4NS 3BifIlbHEHHS
0co0u BiA KpUMiHAmNbHOT BiANOBIAANbLHOCTI YM Big NOKapaHHs 3a 3no4unH [5, ¢. 130].

Came Taka knacudikaudis mictuteca B 4. 1 cT. 12 KK Ykpainm [1], ska
BCTAHOBITIOE, LLIO 3areXHO Bif CTYNEHA TSXXKOCTI 3N0YNHU NOAINAITLCA Ha 3MOYNHN
HEBESIMKOI TSXKKOCTI, CepeaHbOl TSXKKOCTI, TSKKI Ta 0COBnMBO TsKKi. 13 3MiCTy Ui€l
HOPMM MOXHa 3pObUTN OQHO3HAYHMI BUCHOBOK, LLIO 3aKOHO4ABELb 3@ OCHOBY TaKol
knacudikauii 6epe martepianbHUN KpUTepin, WO BiabOMBAE BHYTPILWHIO coLuialibHy
CYTHICTb 3MOYUHIB — CTYNiHb IX TSPKKOCTI, HE6E3NEeYHOCTi ANns CycnifibHMUX BiOHOCUH,
SKi OXOPOHATLCSA KPUMiHANbHUM 3aKOHOM.

CT1yniHb cycninbHOI Hebe3neyHoCTi, Wo Bigobpaxkae CTyNiHb TAXKOCTI 3N0YNHY,
BUPAXaAETbCS B CYKYMHOCTi MOro 00’€KTUBHUX i CyO’€KTUBHUX O3HaK: BaXKMMBOCTI
ob’ekTa, xapakTepi AistHHs, cnocobax Moro BYMHEHHS, TSXKKOCTI Hacnigkie, dopmi i
BMOAX BUHW, MOTUBAX | METI TOLLIO.

BioHeceHHA 3n04YnHY 0 TOT YK iHLWWOI rpynn NoB’A3aHe 3 BUOOM Ta MipOto Mnoka-
paHHs, y BiNbLUIOCTI BUNaaKiB — i3 NokapaHHAM Y BUrNs4i no3daBneHHs Boni.

Cniguun, npokypop, cyaas, posrnsigarydn KOHKPETHUM 3M0YMH, Hi 3a SKUMU
YyMOBaMN He MOXYTb 3MIHWUTW KaTeropit, 4O KOl 3aKOH BiAHOCUTb 3MOYMH. Tak,
AKWO 3aKOH BM3HA4Ya€ LEN 3NOYMH K TSXKKUMWA, TO HaBiTb HaSsIBHICTb AEKiNbKOX
NoM’AKLWYOUNX 06CTaBMH He JatoTb Cyay nNpasa BU3HATM MOMO 31104MHOM CEPEOHLOI
TSXKKOCTI.

MepepbayeHa B CcT. 12 knacudpikauia 3M04YMHIB 3anexHo Big 1X TSHKKOCTI Mae
3Ha4yeHHsa Ans 3actocyBaHHA HopMm 3aranbHoi Ta Ocobnueoi yactmH KK. [Mpu
LbOMY YiTKO BUABNSAETBCA MO3ULIS 3aKOHOOABUS LWOAO 3aCTOCYBaHHA MiflbroBUX
IHCTUTYTIB 40 OCIO, AKi BUMHWUIIM 311I0MMH HeBenukol abo cepeaHbOl TSXKKOCTI. Tak,
roTyBaHH OO0 3JI0MMHY HEBEeJIMKOl  TSKKOCTI  He  TArHe  KpuMiHanbHOI
BignosiganbHoCTi (4. 2 cT. 14 KK); MOXNMBICTb 3BiSIbHEHHS Big KpUMiHanNbHOI
Bi4MOBIgANBbHOCTI MOB’A3YETLCA 3 BUMHEHHSM 3SI0MMHIB HEBENUKOI Y cepenHbOl
TSOKKOCTI (cTaTTi 45-48 KK); 3BinbHEHHA Bif NMOKapaHHSA TakoX MOXINUBE nuile npu
BYUMHEHHI 3I104MHY HeBenuKoi i cepeaHbol TXKocTi (4. 4 cT. 74 KK) [1]. Wogo
TSOKKMX ab0 OCOBMMBO TSXKKMX 3MOYUHIB, TO 3 HUMM 3aKOH MOB’A3ye HanbinbLu
cyBopi Hacnigku. Taki, Hanpuknag, sSiKk MOXIMBICTb NPU3HA4YeHHs 3a OCOBNMBO
TSDKKUIM 31I0MUH JOBIYHOro nosbasneHHs Boni (cT. 64 KK); npMsHayeHHs 3a TSKKUN
Ta 0COGMMBO TSKKUIM KOPMUCIIMBUA 3MOYMH KOHQdICKaUii ManHa $K A04aTKOBOro
nokapaHHs (cT. 59 KK); BcTaHOBNEHHS Hanbinbll TpuBanuMx CTPOKIB MOralleHHs i
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3HATTS CyOUMOCTI 3a TSKKi | 0cobnmnBo Tsxkki 3rnoumHm (ctatTi 49, 80 KK) Towo [3, c.
85].

OCHOBHMM MaTepianbHUM KpuTepieM gudepeHuiauil  3I04MHHUX  gistHb Y
@paHuii cnyrye TSXKICTb AistHHA (paHile 00 TakuMxX KpUTEpPIiB Hanexanu Bug i
pPO3Mip NoKapaHHs, nependayveHoro 3a 34iIMCHEHHSA 3MTOMMHHOMO AiSiHHA). 3anexHo
Bif, CTYNEeHA TAXKKOCTI BCi 3IOYMHHI OISSHHA NOAINSATLCA Ha TPU TPYNU: 3M0YUHM,
MNPOCTYMNKKN, NOPYLUEHHS.

Y cuctemi NpocTynkiB, BM3Ha4YeHin nosnoxeHHaM KK dpaHuil, nepesaxHy
GiNbLiCTb CTAHOBNATb MOKapaHHS BUMNPABHOIMO XapakTepy, 30Kpema TiopemHe
YB’A3HEHHS1 Ha CTPOK OO AecATU pokiB abo wrtpad. AKWOo NpOCTYNoK KapaeTbCs
TIOPEMHUM YB’SA3HEHHSAM, MOXYTb OYTW npu3HayveHi ogHe abo Kinbka nokapaHb Y
BUrNA4i no3daBneHHst abo oOMexeHHA Takux npa., AK No3baBneHHs npaB BoAis
CTPOKOM He binblle HiK Ha NM'SaTb POKIB (BOHO MOXe CTOCyBaTUCH TiflbKM rnpasa
BOAis HA BOAIHHA no3a nNpodecinHOo AisanbHIicTo) (N. 1); 3abopoHa Ha KepyBaHHSA
AESKUMU TPaHCMOPTHUMM 3acobamm Ha CTPOK He Binblue HiXK Ha M'SATb pokiB (M. 2);
aHynBaHHSA npas BoAida i3 3abopoHOK He Binbll HiXX Ha MATb POKIB AomMaraTtucs
Buaadi HoBux npa. (N. 3); KoHdicKkauia ogHOro abo KinbkoX TPaHCMOPTHUX 3acobiB,
LLO HanexaTtb 3acymkeHomy (n. 4); 3abopoHa Ha CTPOK He BinbLue HK Ha OAMH PiK
BUKOPUCTAHHA OAHOro abo KiflbKOX TPaHCMOPTHMX 3acobiB, WO HanexaTb
3acymxeHomy (n. 5); 3abopoHa Ha CTPOK He BiNbl K Ha M'SATb POKIB BOoAiTn abo
HocuTK 36poto, Ana Yoro noTpibeH [o3Bin (N. 6); KoHickauia oagHiel abo KinbKox
oavHuub  36pol, WO HanexaTtb 3acygpkeHoMy abo SKMMKM  BiH  BIfIbHO
po3nopsamkaetTeca (N. 7); no3basBneHHs 403BOSYy Ha MOMtOBaHHS i3 3abOpPOHOK He
OinblUe HiXX Ha N’'SATb POKIB AomMaraTtucst Bugadi Hosoro ao3sony (n. 8); 3abopoHa Ha
CTPOK He Oinblwe MaTn pokiB BuaaBaTM YeKN (3a NEBHUMW BUHATKAMMW) i
KOPUCTYBaTUCA KpeauTHUMK KapTkamu (n. 9); KoHdicKauisa npeameTa, SKUR
BMKOPUCTOBYBaBCA abo npu3HayaBcs ONA BYMHEHHS 3II0YMHHOMO AisiHHA, abo
npeameTa, Wwo € noro Hacnigkom (n. 10 ct. 131-6) [4, c. 275].

TakuM YMHOM, Yy KpUMIHANbHO-NPAaBOBIA AOKTPUHI PpaHuil KpUMiHaNbHUIA
NPOCTYNOK Cnig TnymMaunTn 9K Oyab-aky Aito abo 6e3fisinbHICTb, CKOEHY YMUCHO
abo 3 HeobepexHoCTi, 3abopoHEHY B CYyCMiNbCTBI Mig 3arpo30l BUMNPABHOMO
NoKapaHHsA, BW3HAYE€HOro KpuUMiHaNbHUM 3akoHOM. KpiM TOro, 3a CTyneHem
TSDKKOCTI 10 KPUMIHANIbHOrO NPOCTYMKY Hanexatb HETSHKKI OiSHHSA, WO € BaXIMBUM
aprymMeHToOM niZ Yac BUPILLEHHA NUTaHHSA Woao0 BMBopy npouenypu KpUMiHanbHOro
nepecnigyBaHHS Ta NOro KPUMiHanNbHO-NPaBOBUX HaCITIOKIB.

[MpoBagXeHHA NPOCTYNKIB BNSMBAE Ha BM3HAYEHHS TaKMX acCneKTiB: CUCTEMU
nokapaHH«A; TepMiHiB OaBHOCTI W MiACNIAHOCTI KPpUMiIHANbHUX crpaB, 3HATTA Ta
noraweHHs CyaMMOCTI; BiATEPMiHyBaHHS MOKapaHHSA; NpeaMeTHOl KoMneTeHuil
LLIOAO HOPUCOUKLIT.

BignosigHo oo nonoxeHb KK ®PH, npoTtunpaBHi OiSHHSA NOAIiNAlTbCA Ha
3no4umHn Ta npocTtynku (§ 12 KK ®PH «3no4mHn i1 npocTynkuy).

Mpoctynkamu (Geld-strafe) BusHaHO NpoTunpaBHi OiSHHA, 32 BUMHEHHSA SKUX
nepenbavyeHo nokapaHHs y BUrNa4i no3basneHHs BOSi Big OAHOro POKy Ta MEHLUe
abo wtpad (§ 12 (2) KK ®PH). [lo Takmx [isHb Hanexatb: NopyLeHHA oiLinHnX
OroSfiOWeHb, 3aHATTA  3ab0OpPOHEHOK  MNPOCTUTYLIEID, MOrpo3a  3fI04UHOM,
BUKOPUCTAHHA HenpasaMBUX CBIZOUTB MPO CTaH 340pOB’A Towo. 3a MpPOCTYMKK
30e6inbworo gk anbTepHaTMBHE OCHOBHOMY NOKapaHHIO Npu3HavarTb wrpad.
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Po3kpvBaloum CyTHICTb 3a3HadeHux [fifHb, 3akoHoJaBelb BUKOPUCTOBYE
cnifibHe A5 HUX CIIOBOCMOSYyYEHHS «MPOTUNPaBHi OidHHA». [1okapaHHS 3a OisiHHSA
'PYHTYETLCS Ha BONbOBIN Ail un 6esgisanbHocTi noguHn (§ 13 KK OPH). Tak,
BignosigHo 0o § 15 KK ®PH, kapaeTbcs TiNbKKM YMUCHA Aisl, SKLWO 3aKOH NPsSIMO He
nepenbavae nokapaHHs 3a HeobepexHy aito. LLlooo dopm BUHM 3a3HayveHo: no-
nepwe, SKWO XTOCb Mig 4Yac YYMHEHHs AisiHHA He 3Hae npo obcTaBuHy, ska
CTOCYeTbCA nepeabavyeHoro 3aKoHOM cKragy 3f104UHY, TO BiH i€ HEHaBMWUCHO; No-
apyre, TOR, XTO Nig Yac YYMHEHHSI OisitHHS MOMWIKOBO Cnpuimae obCTaBMHU, WO
Mornm 6 CTaHOBUTW cKNapg, 3nouvnHy, nepeabadeHoro Binbl M’SKMM 3aKOHOM, MOXe
OyTW MNoKapaHuh 3a YMUCHE BUYMHEHHSA AisiHHS came 3a 6inbll M’SKUM 3aKOHOM.
OTXe, KpuUMiHaNbHO-NPaBOBIA AOKTPWUHI NpuUTamMaHHa BWHA y opMi ymucny Ta
HeobepexxHocTi [4, c. 273].

Takum 4nHom, aHani3 ymHHoro KK YkpaiHn gae 3amory 3pobuTn BUCHOBOK MpoO
Te, LLO 3akKkpinsieHa y HbOMy Knacudikauisi 3f104MHIB Ma€e 3HaYeHHA 09 BUPILLEHHS
HU3KM NpaBOBUX MUTaHb. 30KpemMa, BOHa CrpoLwlye pefakuito 3aranbHOl Ta
Ocobnueoi YactnH KK YkpaiHu, BnaMBae Ha NpuU3HavYeHHs nokapaHHs, 3BiflbHEHHS
BiJ, KpMMiHANbHOI BigNOBiAANbHOCTI, 3BifIbHEHHS Bif, BigOyBaHHSA NokapaHHSA, 3aMiHy
HeBiaOyTOI 4acTMHM MOKapaHHA OinNblWw  M'SKMM, MNOraweHHs  CyaAuMOCTI,
3aCToCyBaHHA OOCTaBMH, WO BUKMOYAOTb 3IIOYMHHICTE [AisHHSA, KBanidikauito
3noyvHiB. B ocHoBy knacudikauil noknageHo KpuTtepin, Wwo BigdbuBae matepianbHy
CYTHICTb 3/104MHY SK CcoUianbHOro siBvLLa i Mae NeBHy rpagauito Wwoa0 Uoro 3micTy,
— TSDKKICTb 3M04MHY, HebeaneuvHiCTb AN CyCniflbHUX BIAHOCWMH, OXOPOHIOBAHWUX
KpUMiHanbHUM 3akoHOM. [lopsa i3 maTtepianbHuMm Kputepiem y cT. 12 KK YkpaiHu
nepenbavyeHo popmanbHU KpUTepin Knacudikauii 3noYnHiB — NEBHUI BUA | PO3MIP
NOKapaHHS, TUMOBWUIW, TaKWi, LLO HaWMNOBHiWe Bigobpaxae TAXKKICTb KOHKPETHOI
rpynu (kateropil) 3No4mHiB.
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