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THE MARGIN OF APPRECIATION AND COVID-19: HUMAN RIGHTS
RESTRICTIONS IN THE CASE LAW OF THE EUROPEAN COURT OF HUMAN
RIGHTS'

The outbreak of COVID-19 initiated a widespread tendency among states to
implement broader restrictions on human rights and to transfer more powers to the
national level. During this crisis, various fundamental rights were restricted,
including the freedom of movement, the right to liberty and security, the right to a
fair trial, the right to respect for private and family life, and the freedom of assembly
and association. Economic, social, and cultural rights, though not directly
guaranteed by the European Convention on Human Rights (ECHR), also entailed
positive state obligations to safeguard vulnerable groups during the pandemic [1, p.
9; 2].

In evaluating these restrictions, the European Court of Human Rights (ECtHR)
largely determined that measures limiting human rights were justified to protect
“‘public health” [3, p. 2]. As most rights and freedoms enshrined in the ECHR are
relative in nature, emergency measures that entail restrictions on these rights are
generally deemed lawful under ordinary ECHR provisions, provided they are
proportionate and strictly necessary [4, p. 14]. Consequently, in emergency
situations like the COVID-19 pandemic, states enjoy a wide margin of appreciation
[5, p. 550].

Despite the general expansion of the margin of appreciation during the
pandemic, the ECtHR'’s jurisprudence reveals a nuanced approach. The Court
maintained strict review over certain procedural and absolute rights while deferring
to state healthcare policies in other areas. In several cases, the ECtHR highlighted
significant problems regarding the effective provision of human rights,
demonstrating that the pandemic could not serve as a blanket justification for all
state actions. In these instances, the ECtHR applied a narrow margin of
appreciation. In particular, in relation to Article 3 ECHR (Prohibition of inhuman or
degrading treatment) in the case of Feilazoo v. Malta (2021), the applicant, a
Nigerian national, complained about the conditions of his immigration detention,
which included de facto isolation followed by placement in a COVID-19 quarantine
with new arrivals. The Court found a violation of Article 3, pointing out that there
was no indication the applicant actually needed quarantine after a seven-week
isolation period. Therefore, placing him with new arrivals who could pose a health
risk failed to comply with basic sanitary requirements [6].

! This project has received funding through the MSCA4Ukraine project, which is funded by the European Union. Views
and opinions expressed are however those of the author only and do not necessarily reflect those of the European
Union. Neither the European Union nor the MSCA4Ukraine Consortium as a whole nor any individual member
institutions of the MSCA4Ukraine Consortium can be held responsible for them.

136



In the context of Article 5 (Right to liberty and security), the case of Khokhlov v.
Cyprus (2023) concerned an individual detained pending extradition to Russia. The
extradition was delayed partly due to the COVID-19 pandemic, resulting in over two
years of detention. Consequently, the ECtHR found violations of Article 5(1) and (4)
of the ECHR, ruling that the applicant’s detention was unreasonably long and that
the appeal proceedings regarding the lawfulness of his detention had not been
conducted ‘speedily’ [7].

In Q and R v. Slovenia (2022), a grandmother sought foster care for her
grandchildren after the murder of their mother. The proceedings spanned on for
almost six years. Notably, the ECtHR acknowledged that COVID-19 restrictions
could understandably delay case processing; however, this did not absolve the
state of its responsibility for lengthy proceedings. Because the applicant’s profound
personal stakes required special diligence, and the case could have been
processed during the pandemic had it been classified as urgent, the ECtHR found a
violation of Article 6(1) of the ECHR (Right to a fair trial), applying a narrow margin
of appreciation [8].

Conversely, where state measures strictly pertained to public health
administration and epidemiological containment, the ECtHR afforded domestic
authorities a wide margin of appreciation.

For instance, Pasquinelli and Others v. San Marino (2024) involved healthcare
workers who refused mandatory COVID-19 vaccination and consequently faced
suspension without pay or relocation. The ECtHR found no violation of Article 8
(Right to respect for private and family life), ruling that the vaccination requirements
pursued the legitimate aim of protecting public health and were proportionate. The
measures did not exceed the state’s wide margin of appreciation in healthcare
policy. Notably, the Court observed that vaccination was not ‘forcible,” as no fines
were imposed and no disciplinary sanctions were taken for refusal. Instead, the
following alternative measures were applied to employees who declined vaccination:
transfer to other public sector positions or services where contact with patients was
minimal; community service (participation in socially significant activities with an
allowance of up to €600 per month); and temporary suspension, used as a last
resort if other options were unavailable or rejected by the employee. In some cases,
suspension was accompanied by an allowance conditional upon the performance of
social work. Furthermore, the ECtHR emphasised that the financial losses suffered
by the applicants were deemed an unavoidable consequence of the ‘exceptional
and unforeseeable’ context of the global pandemic [9].

Regarding Article 9 (Freedom of thought, conscience and religion), in the
Constantin-Lucian Spinu v. Romania judgement (2022), a prisoner belonging to the
Seventh-day Adventist Church was denied leave to attend religious services
outside the prison due to COVID-19 measures. In this case, the ECtHR concluded
there was no violation of Article 9. Given the specific and novel circumstances of
the health crisis, the national authorities were afforded a wide margin of
appreciation. The Court observed that the prison authorities had carefully balanced
the applicant’s individual situation against the evolving public health crisis when
making their decision [10].

The influx of pandemic-related litigation also featured substantial procedural
hurdles. Between March 2020 and December 2023, the ECtHR processed nearly
400 interim measures requests related to the COVID-19 health crisis. These
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requests were predominantly brought by vulnerable groups, such as prisoners and
individuals held in reception or detention centers for asylum seekers and migrants.
Many cases were declared inadmissible due to procedural failures, including the
non-recognition of actio popularis by the Court, the failure of applicants to
demonstrate a victim status (individualised impact), the non-exhaustion of domestic
remedies, failure to comply with filing deadlines, and the manifest ill-foundedness of
the applications [11, pp. 18 — 19].

Therefore, the jurisprudence of the ECtHR during the COVID-19 pandemic
underscores the dynamic nature of the margin of appreciation doctrine. While the
crisis undeniably shifted the balance toward state sovereignty — granting domestic
authorities wide discretion to implement unprecedented health and safety
regulations — this deference was not unlimited. The Court maintained a narrow
margin of appreciation when assessing the rights of vulnerable individuals,
specifically regarding conditions of detention, absolute rights (notably the
prohibition of inhuman or degrading treatment), the right to liberty, and the right to a
trial within a reasonable time. Ultimately, the pandemic reaffirmed the doctrine’s
core function: ensuring a balanced distribution of powers between the supranational
and national levels while effectively safeguarding fundamental human rights
standards.
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YK 340.1
BapaH A. B.
K.t0.H., dou.kaghedpu MixkHapoOHO20 ma esporielicbKoz20 rpasa,
3axiOHoykpaiHcbKuli HayioHanbHUl yHisepcumem,
cmuneHOiamka ®oHOy AnekcaHOpa 'ymboribma,
OcHabproubKkul yHieepcumem

MDKHAPOOHO-MPABOBI ACNEKTU HAOA3BUYANHOIO 3AKOHOOABCTBA

MoHag Tpu gecatunitta Tomy ®peHcic Pykyama y npaui «KiHeub icmopii ma
OCMaHHs 1oduHa» BUCIIOBMB A0BOSTi ONTUMICTUYHE MPUNYLWEHHS NPO OCTaTOuYHY
nepemory nibepanbHOi AemMokpaTii Ta MNOCTynoBe 3HUKHEHHA MaclTabHmx
igeonoriyHnx  koHNikTiB. MpoTe cy4acHi noAil AeMOHCTPYHTb, WO icTopis
BUSABMMNACA 3HAYHO CKIMAAHIWOK Ta KOHNikTHiwow. lNMoBHOMacwTabHa BiHa B
ueHTpi €sponn, naHgemia COVID-19, TepopuCTUYHI aTaku, MirpauinHi Kpusm Ta
iHWi rno6arnbHi 3arpo3n ceigyaTb NpoO Te, WO CyyvacHi Aep)xaBu geparni yacriwe
PYHKLIOHYIOTb He B ymMoBaXx CTabiflbHOI «HOpPMarbHOCTI», @ B yMOBax MOCTIMHUX
Kpu3 i BUKNKUKIB. 3a Takmx obCTaBUH OCOOGNMBOro 3HayeHHsi HabyBae nNpaBOBUM
PeXVM HaasBuyaiiHoro ctaHy. Moro npupoga € neBHo Mipoo napagokcanbHO: 3
ogHoro 6GOKy, HaAa3BMYaWMHUKA CTaH O3Hadae BIACTYN  Big  3BUMYaWHOro
KOHCTUTYLINHOrO nopsigky Ta AOnyckae TMM4YacoBe OOMEXEeHHs MpaB NOUHM i

KOHUEHTpaUito BnagHMX MNOBHOBaXeHb, a 3 I[HWOro — came BiH MNOKMUKaHWN
3abe3neuntn 3bepexeHHs OepXaBW, KOHCTUTYLIMHOro nagy Ta AeMOKPaTUYHWUX
IHCTUTYLIN.

[MpaBo pOepxaBW Ha ICHyBaHHA TpaaWULINHO pPO3rMSagaeTbCA  MKHAPOLHUM
npaBoM sk ogHe 3 oyHOAMEHTanbHUX NpaB gep)aBu. Y MiKHapoLHO-MpaBoOBii
AOKTPUHI BOHO BM3HAETLCS OCHOBOK And peanisauil iHWKWX npaB Ta oOOB’A3KiB
aepxasn. Came i3 npaBa Ha camo3bepeXeHHs BUMNMBAE MOXIIMBICTb OepXaBu
BXMBATN BUHATKOBUX 3aX0iB AN 3aXUCTY KOHCTUTYLIMHOMO nagy, TeputopianbHOl
hinicHocti Ta 6e3nekn HaceneHHs. Y KoHcynbTaTMBHOMY BWCHOBKY LOAO
3aKOHHOCTI norpo3n abo 3actocyBaHHA saepHoi 36poi MixHapogHun Cyg OOH
dakTM4HO  nigTBEPAMB  iCHyBaHHA  Takoro  npaBa, HarosiocMBLUM  Ha
dyHOaMeHTanbHOMY 3Ha4YeHHI npaBa AepxaBu Ha BwxMBaHHA [1]. Y ubomy
KOHTEKCTi KOHCTUTYLINHUMA HaO3BMYaWMHUA CTaH MOXHAa MOPIBHATU 3 IHCTUTYTOM
HeobXxigHOT 06opOoHN Yy KpMiHanbHOMY npaBi. AKwo ocoba Mae npaBo 3axuLiaTu
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